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(a) No fees shall be charged or col-
lected for the following: Search for and 
retrieval of the records; review of the 
records; copying at the initiative of 
USPTO without a request from the in-
dividual; transportation of records and 
personnel; and first-class postage. 

(b) It is the policy of USPTO to pro-
vide an individual with one copy of 
each record corrected or amended pur-
suant to his or her request without 
charge as evidence of the correction or 
amendment. 

(c) As required by the United States 
Office of Personnel Management in its 
published regulations implementing 
the Act, USPTO will charge no fee for 
a single copy of a personnel record cov-
ered by that agency’s Government-wide 
published notice of systems of records.

§ 102.32 Penalties. 
(a) The Act provides, in pertinent 

part:

Any person who knowingly and willfully 
requests or obtains any record concerning an 
individual from an agency under false pre-
tenses shall be guilty of a misdemeanor and 
fined not more than $5,000. (5 U.S.C. 
552a(i)(3)).

(b) A person who falsely or fraudu-
lently attempts to obtain records 
under the Act also may be subject to 
prosecution under such other criminal 
statutes as 18 U.S.C. 494, 495 and 1001.

§ 102.33 General exemptions. 
(a) Individuals may not have access 

to records maintained by USPTO but 
which were provided by another agency 
which has determined by regulation 
that such information is subject to 
general exemption under 5 U.S.C. 
552a(j). If such exempt records are 
within a request for access, USPTO 
will advise the individual of their ex-
istence and of the name and address of 
the source agency. For any further in-
formation concerning the record and 
the exemption, the individual must 
contact that source agency. 

(b) The general exemption deter-
mined to be necessary and proper with 
respect to systems of records main-
tained by USPTO, including the parts 
of each system to be exempted, the pro-
visions of the Act from which they are 
exempted, and the justification for the 
exemption, is as follows: Investigative 

Records—Contract and Grant Frauds and 
Employee Criminal Misconduct—COM-
MERCE/DEPT.—12. Pursuant to 5 
U.S.C. 552a(j)(2), these records are here-
by determined to be exempt from all 
provisions of the Act, except 5 U.S.C. 
552a (b), (c) (1) and (2), (e)(4) (A) 
through (F), (e) (6), (7), (9), (10), and 
(11), and (i). These exemptions are nec-
essary to ensure the proper functions 
of the law enforcement activity, to pro-
tect confidential sources of informa-
tion, to fulfill promises of confiden-
tiality, to prevent interference with 
law enforcement proceedings, to avoid 
the disclosure of investigative tech-
niques, to avoid the endangering of law 
enforcement personnel, to avoid pre-
mature disclosure of the knowledge of 
criminal activity and the evidentiary 
bases of possible enforcement actions, 
and to maintain the integrity of the 
law enforcement process.

§ 102.34 Specific exemptions. 
(a)(1) Some systems of records under 

the Act which are maintained by 
USPTO contain, from time-to-time, 
material subject to the exemption ap-
pearing at 5 U.S.C. 552a(k)(1), relating 
to national defense and foreign policy 
materials. The systems of records pub-
lished in the FEDERAL REGISTER by 
USPTO which are within this exemp-
tion are: COMMERCE/PAT–TM–6, 
COMMERCE/PAT–TM–7, COMMERCE/
PAT–TM–8, COMMERCE/PAT–TM–9. 

(2) USPTO hereby asserts a claim to 
exemption of such materials wherever 
they might appear in such systems of 
records, or any systems of records, at 
present or in the future. The materials 
would be exempt from 5 U.S.C. 552a 
(c)(3), (d), (e)(1), (e)(4) (G), (H), and (I), 
and (f) to protect materials required by 
Executive order to be kept secret in 
the interest of the national defense and 
foreign policy. 

(b) The specific exemptions deter-
mined to be necessary and proper with 
respect to systems of records main-
tained by USPTO, including the parts 
of each system to be exempted, the pro-
visions of the Act from which they are 
exempted, and the justification for the 
exemption, are as follows: 

(1)(i) Exempt under 5 U.S.C. 
552a(k)(2). The systems of records ex-
empt (some only conditionally), the 
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1 Other than systems of records noticed by 
the Department of Commerce. Where the 
system of records applies only to USPTO, 
these regulations apply. Where the system of 
records applies generally to components of 
the Department of Commerce, the regula-
tions of that department attach at the point 
of any denial for access or for correction or 
amendment.

sections of the Act from which exempt-
ed, and the reasons therefor are as fol-
lows: 

(A) Investigative Records—Contract 
and Grant Frauds and Employee Crimi-
nal Misconduct—COMMERCE/DEPT–
12, but only on condition that the gen-
eral exemption claimed in § 102.33(b)(3) 
is held to be invalid; 

(B) Investigative Records—Persons 
Within the Investigative Jurisdiction 
of USPTO—COMMERCE/DEPT–13; 

(C) Litigation, Claims and Adminis-
trative Proceeding Records— COM-
MERCE/DEPT–14; 

(D) Attorneys and Agents Registered 
to Practice Before the Office— COM-
MERCE/PAT–TM–1; 

(E) Complaints, Investigations and 
Disciplinary Proceedings Relating to 
Registered Patent Attorneys and 
Agents—COMMERCE/PAT–TM–2; and 

(F) Non-Registered Persons Ren-
dering Assistance to Patent Appli-
cants— COMMERCE/PAT–TM–5. 

(ii) The foregoing are exempted from 
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4)(G), 
(H), and (I), and (f). The reasons for as-
serting the exemption are to prevent 
subjects of investigation from frus-
trating the investigatory process, to 
insure the proper functioning and in-
tegrity of law enforcement activities, 
to prevent disclosure of investigative 
techniques, to maintain the ability to 
obtain necessary information, to fulfill 
commitments made to sources to pro-
tect their identities and the confiden-
tiality of information and to avoid en-
dangering these sources and law en-
forcement personnel. Special note is 
taken of the fact that the proviso 
clause in this exemption imports due 
process and procedural protections for 
the individual. The existence and gen-
eral character of the information ex-

empted will be made known to the indi-
vidual to whom it pertains. 

(2)(i) Exempt under 5 U.S.C. 
552a(k)(5). The systems of records ex-
empt (some only conditionally), the 
sections of the act from which exempt-
ed, and the reasons therefor are as fol-
lows: 

(A) Investigative Records—Contract 
and Grant Frauds and Employee Crimi-
nal Misconduct—COMMERCE/DEPT–
12, but only on condition that the gen-
eral exemption claimed in § 102.33(b)(3) 
is held to be invalid; 

(B) Investigative Records—Persons 
Within the Investigative Jurisdiction 
of USPTO—COMMERCE/DEPT–13; and 

(C) Litigation, Claims, and Adminis-
trative Proceeding Records— COM-
MERCE/DEPT–14. 

(ii) The foregoing are exempted from 
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4) (G), 
(H), and (I), and (f). The reasons for as-
serting the exemption are to maintain 
the ability to obtain candid and nec-
essary information, to fulfill commit-
ments made to sources to protect the 
confidentiality of information, to avoid 
endangering these sources and, ulti-
mately, to facilitate proper selection 
or continuance of the best applicants 
or persons for a given position or con-
tract. Special note is made of the limi-
tation on the extent to which this ex-
emption may be asserted. The exist-
ence and general character of the infor-
mation exempted will be made known 
to the individual to whom it pertains. 

(c) At the present time, USPTO 
claims no exemption under 5 U.S.C. 
552a(k) (3), (4), (6) and (7).

APPENDIX TO PART 102—SYSTEMS OF 
RECORDS NOTICED BY OTHER FED-
ERAL AGENCIES 1AND APPLICABLE TO 
USPTO RECORDS AND APPLICA-
BILITY OF THIS PART THERETO

Category of records Other federal agency 

Federal Personnel Records ......................................................... Office of Personnel Management.2 
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Category of records Other federal agency 

Federal Employee Compensation Act Program .......................... Department of Labor.3 
Equal Employment Opportunity Appeal Complaints ................... Equal Employment Opportunity Commission.4 
Formal Complaints/Appeals of Adverse Personnel Actions ....... Merit Systems Protection Board.5 

2 The provisions of this part do not apply to these records covered by notices of systems of records published by the Office of 
Personnel Management for all agencies. The regulations of OPM alone apply. 

3 The provisions of this part apply only initially to these records covered by notices of systems of records published by the U.S. 
Department of Labor for all agencies. The regulations of that department attach at the point of any denial for access or for cor-
rection or amendment. 

4 The provisions of this part do not apply to these records covered by notices of systems of records published by the Equal 
Employment Opportunity Commission for all agencies. The regulations of the Commission alone apply. 

5 The provisions of this part do not apply to these records covered by notices of systems of records published by the Merit 
Systems Protection Board for all agencies. The regulations of the Board alone apply. 

PART 104—LEGAL PROCESSES

Subpart A—General Provisions

Sec.
104.1 Definitions. 
104.2 Address for mail and service; tele-

phone number. 
104.3 Waiver of rules. 
104.4 Relationship of this Part to the Fed-

eral Rules of Civil and Criminal Proce-
dure.

Subpart B—Service of Process

104.11 Scope and purpose. 
104.12 Acceptance of Service of Process.

Subpart C—Employee Testimony and Pro-
duction of Documents in Legal Pro-
ceedings

104.21 Scope and purpose. 
104.22 Demand for testimony or production 

of documents. 
104.23 Expert or opinion testimony. 
104.24 Demands or requests in legal pro-

ceedings for records protected by con-
fidentiality statutes.

Subpart D—Employee Indemnification

104.31 Scope. 
104.32 Procedure for requesting indemnifica-

tion.

Subpart E—Tort Claims

104.41 Procedure for filing claims. 
104.42 Finality of settlement or denial of 

claims.

AUTHORITY: 35 U.S.C. 2(b)(2), 10, 23, 25; 44 
U.S.C. 3101, except as otherwise indicated.

SOURCE: 66 FR 47389, Sept. 12, 2001, unless 
otherwise noted.

Subpart A—General Provisions

§ 104.1 Definitions. 

Demand means a request, order, or 
subpoena for testimony or documents 
for use in a legal proceeding. 

Director means the Director of the 
United States Patent and Trademark 
Office. 

Document means any record, paper, 
and other property held by the Office, 
including without limitation, official 
letters, telegrams, memoranda, re-
ports, studies, calendar and diary en-
tries, maps, graphs, pamphlets, notes, 
charts, tabulations, analyses, statis-
tical or informational accumulations, 
any kind of summaries of meetings and 
conversations, film impressions, mag-
netic tapes, and sound or mechanical 
reproductions. 

Employee means any current or 
former officer or employee of the Of-
fice. 

Legal proceeding means any pretrial, 
trial, and posttrial stages of existing or 
reasonably anticipated judicial or ad-
ministrative actions, hearings, inves-
tigations, or similar proceedings before 
courts, commissions, boards or other 
tribunals, foreign or domestic. This 
phrase includes all phases of discovery 
as well as responses to formal or infor-
mal requests by attorneys or others in-
volved in legal proceedings. 

Office means the United States Pat-
ent and Trademark Office, including 
any operating unit in the United 
States Patent and Trademark Office, 
and its predecessors, the Patent Office 
and the Patent and Trademark Office. 

Official business means the authorized 
business of the Office. 

General Counsel means the General 
Counsel of the Office. 
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